»~~ VERMONT

Agency of Administration

Department of Buildings and General Services

Office of Commissioner

2 Governor Aiken Ave. phone] 802-828-3519
Montpelier, VT 05633 [fax] 802-828-3533

NOTICE OF PROPOSED RULE

The purpose of this notice is to give the public a chance to respond to the proposal and to solicit
comments as to the impact that this proposed rule will have on your business/association.

Name of proposed Rule: Prohibition/Restriction of Bidding on Future State Construction Projects

Vermont Proposed Rule #: 09P052; the web link to the proposed rule can be found at http://vermont-
archives.org/aparules/Notices/2009/dy091231.htm#09P052

Agency: Agency of Administration & Agency of Transportation

Date of Public Hearing: To be held January 19, 2010 from 2:00 PM to 4:30 PM at the BGS Conference
located in the basement of 133 State Street, Montpelier, VT 05633

Public Comment Period: Deadline for public comments is January 28, 2010

For further information and/or to provide public comment send to: Jeff Lively, BGS Counsel, 2
Governor Aiken Avenue, Montpelier, VT 05633-5801, 802-828-3519 or jeff.lively@state.vt.us







. _ PCS-01
send a copy of violators' names to AOT and BGS. BGS and AOT will be
required to review violators and screen all projects at the bidding
stage for involvement by restricted or prohibited contractors.
Impact on contractors is difficult to quantify because there is no
gquarantee that the affected contractor would have been selected if

. the contractor had not been restricted or prohibited by the rule.
 Potential impact to contractor is loss of business opportunity.
There will be additional administrative costs to contractors to
comply with additional requests for information in AOT's pre-
qualification process and in BGS' contracting process.

9. Date, time and place of scheduled hearing, if any (no sooner than 10 days following second publication):
1/19/2010 2:00 - 4:30 BGS Conference Room - Basemerit, 133 State

Street, Montpelier, VT

10. Deadline for publié comménts (no earlier than:7 days after scheduled hearing): 01/28/10

CERTIFICATION: AS THE ADOPTING AUTHORITY (see 3 V.S.A. § 801(b)(11) for a definition) OF "
THIS RULE, I APPROVE THE CONTENTS OF THIS FILING. '

B (S

(Sign here)

Date:12/16/09
David Dill
Secretary of Transportation.

. (_Type name here please)

_ ‘ _ ' (Type name here please)
Please Check off the following components that are enclosed with this rule (Please check only those that
apply to this proposed rule).

Proposed Cover sheet .
Adopting Page _ This box for Secretary of State use only
Economic Impact Statement
[_] Scientific Information
Public Input Statement
[] Incorporation by Reference

O Proposed Cover Sheet

O Adopting Page

O Economic Impact Statement
O Scientific Information

v B
Zfext of t}:iel{{ ule o O Public Input Statement
: nnotated Text : O Incorporation by Reference
O Text of the Rule

O Annotated Text ,
01 ICAR Approval received.

These components were filed with this rule. APA Clerk's Initials
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ADOPTING PAGE

Note: This form must be filed three times dunng the rulemaking process, viz., with the Proposed Rule
Cover Sheet, Final Proposal Cover Sheet, and Adopted Rule Cover Sheet

Please complete the following:

1. T1tle of rule:
Prohibition / Restrlctlon of Bidding on Future State Constructlon Projects

2. Agency: - :
Agency of Admlnlstratlon & Agency of Transportatlon

3. Agency's reference number, if any:
N/A

4. This is a(n)

[ ] Amendment- changes to an already Aexisting rule.
New rule- adopts a rule that did not previouély exist.
] Reiaeal-repéals a rulé that previously existed. :

Except for new rules, please give the name of the existing rule and the date on which it was last amended or
adOpted .

Note: To satisfy the requirement for an annotated text, an agency must submit the entire rule in
- annotated form with the filings of proposed rules and final pr oposals. Filing a paragraph or page of a larger
rule is not-sufficient. Similarly, if the rules'of the agency have been published as part of the Code of
‘Vermont Rules, the agency shall file the annotated text, if possible, using the appropriate page or pages of
the Code of Vermont Rules as a basis for the annotated version. New rules need not be accompanied by an

annotated text.

. _Reyised 2003 7"
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ECONOMIC IMPACT STATEMENT

‘Note: In completing the economic impact statement, an agency analyzes and evaluates the anticipated costs
and benefits to be expected from adoption of the rule. Rules affecting or regulating public education and
public schools must include cost implications to local school districts and taxpayers in the impact statement
(see 3 V.S.A. § 832b for details). Where this form is insufficient for your purposes, please use additional

sheets.
Please complete the following.

1. Title or subject of rule: o
Prohibition / Restriction of Bidding on Future State Construction Projects

2. Agency:

Agency of Administration & Agency of Transportation

3. Please list categories of people, enterprises and government entities potentially affected by this rule and
estimate for each the costs and benefits anticipated. If applicable, include small businesses, and
complete items 4 and 5 of this sheet as well. Please be as specific as possible, giving full information on
 your assumptions, data base, and attempts to gather other information on the nature of the costs and
benefits involved. Costs and benefits can include any tangible or intangible entities or forces which will
make an impact on life without this rule. v
Agency of Administration; costs--administrative costs of review of
Commissioner of Buildings and General Services decision to restrict or
prohibit contractor. Difficult to quantify. Costs should be minimal based
on assumption that there will not be numerous appeals. BISHCA has confirmed
that there have been only two (2) violations in the last five (5) years.
Department of Buildings and General Services; costs--administrative costs of
review of violations from BISHCA, review of bids for contractor compliance,
Agency of Transportation; costs--administrative costs of review of
violations from BISHCA,.review of bids for contractor compliance,
Contractors seeking to do business with thé Agency of Transportation and the
Department of Buildings and General Services; costs--opportunity cost of
being unable to bid for state construction project for period of time;
administrative costs imposed on all bidders to demonstrate compliance with
proposed rule; cost to the state when bids are disqualified and therefore
not considered for non-compliance with requriements. Benefits: restricting
or prohibiting contrators from bidding future state work should encourage
greater compliance with applicable laws, rules, and regulations regarding
misclassification and miscoding requirements. :

- 4, Please compare the economic impact of the rule with the economic impact of other alternatives to the ...
rule, including no rule on the subject or a rule having separate requirements for small business. :
Option of having no rule is not feasible as the requirement has been
codified in session law. One alterhative to the rule would be to create a

. procedure that implements Act 54, Section 32(b) of the Acts and Resolves of
2009 however, the economic impacts would remain unchanged irrespective- of

the implementation vehicle.

The administrative . costs of compliance imposed on contractors is the same
for large and small businesses. . = _. - '

5. Flexibility statement; Please compare thé burden imposed on small business by compliance with the
rule to the-burden which would-be imposed by alternatives consideredin 3 V.S.A. § 832a.

oo —.Revised 2003.. .. .
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'Not .applicable. 3 . V.S.A. - Section 832a, Rules affecting small
business, contains an exemption where the regulation(Rules)is- incidental to:a
purchase of goods or services by the state or an agency thereof. 3 V.S.A.

Section 832a(c) (1)

CERTIFICATION: AS THE ADOPTING AUTHORITY (see 3 V.S.A. § 801(b)(11) for a definition) OF

THIS RULE, I CONCLUDE THAT THIS RULE IS THE MOST APPROPRIATE METHOD OF
ACHIEVING THE REGULATORY PURPOSE. IN SUPPORT OF THIS CONCLUSION, I HAVE
ATTACHED ALL FINDINGS REQUIRED BY 3 V.S.A. § 832a and § 832b

' (S1gn here)
" Date:12/16/09

Neale Lunderville
Secretary of Administration

(Type name here please)

e -Revised 2003 ... ..




- EIS-01

Not applicable: 3 V.S.A. Section 832a, Rules affecting small
business, contains an exemption where the regulation(Rules)is incidental to:a
purchase of goods or services by the state or an agency thereof 3 V.S.A.

'Sectlon 832a(c) (1)

CERTIFICATION: AS THE ADOPTING AUTHORITY (see 3 V.S.A. § 801(b)(1 1) for a definition) OF
THIS RULE, I CONCLUDE THAT THIS RULE IS THE MOST APPROPRIATE METHOD OF

ACHIEVING THE REGULATORY PURPOSE. IN SUPPORT OF THIS CONCLUSION, I HAVE
ATTACHED ALL FINDINGS REQUIRED BY 3 V.S.A. § 832a and § 832b .

LOMJ e&@w

(Slgn here)

Date:12/16/09
_ _ David Dill
Secretary of Transportation

(Type name here please)

Revised 2003 i
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PUBLIC INPUT STATEMENT

In compléting this public input statement, an agency. shall describe what it did or will do to maximize the
involvement of the public in the development of the rule. Whele this form is insufficient for your purposes,

please use additional sheets.
Please complete the following:

1. Title or subject of rule:
Prohibition / Restrlctlon of Bidding on Future State Construction- Projects

2: Agency:
Agency of Administration & Agency of Transportatlon

- 3. Please list the steps that have been or will be taken to maximize public involvement in the development

of the proposed rule: _ ,
One centrally located public hearing will be held. - Solicitation of comments

will be sent to: Association of General Contractors; Vermont Chapter of the
American Institute of Architects (AIA); American Subcontractors'
Association; American Council of Engineering Consultants. BGS will take a
cross section of large, medium, and small contractors who have worked with
the State in the past and sent them a copy of the proposed rule. The cross
section represents large, medium, and small sized contractors. For purposes
of this rule, a large contractor is a contractor that BGS has determined has
the resources and capability to handle construction projects in excess of 3
.10 million dollars. A medium sized contractor has the resources and
capability to handle projects from $ 1 million to $ 10 million. Small
contractors are those that have capacity to do prOJects up to $.1 million

dollars.
Notice of the proposed rule along with -a request for comments will be posted

on BGS' website as well as the AOT website.

Beybnd general advertisements, please list the people and organizations that have been or will be

“involved in the development of the proposed rule.
The following organizations will be asked to comment on the proposed rule:

Association of General Contractors; Vermont Chapter of the AIA;PAVE(Paving

Association of Vermont); Vermont Chapter of the American Subcontrators

Association

e Revised 2003 . ..




Title: Agency of Administration and Agency of Transportation Rule # 1
Regarding the Prohibition/ Restriction.of Bidding on Future State

Construction Projects

Authority: In accordance with Act 54, Secfion 32 (b) of the Acts of 2009

Statement of Purpose:

It is the purpose of these rules to implement Act 54, Section 32(b) of the Acts of 2009 .
which requires the Agency of Transportation and the Department of Buildings and
General Services to prohibit or restrict Contractors from bidding on future state
construction contracts for a period of time after a classification violation.

Definitions:
The following definitions shall apply to these rules:

A. Bidding: For purposes of this rule, the term "bidding” means any process by
: which the Governing Entities select Contractors to perform a job or a specific
piece of work relating to a State Construction Project. The term “bidding”
includes pre-qualification process, simplified bid process, sole source contracting
and any other bid process outlined in Agency of Administration, Bulletin 3.5 —

Contracting Procedures.

B. Contractor: An individual or entity who undertakes to perform ajobora
specific piece of work for the State of Vermont, retaining control of means,
method and manner of accomplishing said job or piece of work. Said individual
or entity is identified as such in the State Contractor Agreement.

.C. Governing Entity: The term Governing Entity refers to either the Secretary of
Transportation or the Commissioner of Buildings and General Services .
depending on whether the State Construction Project is being bid by the Agency
of Transportation or the Department of Buildings and General Services.

. D. Misclassification: Means improperly classifying employees as independent
contractors for the purposes of workers’ compensation insurance as the context

dictates. : .

E. Miscoding: Means the improper categorization of employees under the National
Council on Compensation Insurance (NCCI) worker classification codes, which
account for varying levels of risk attributable to different job types for the '
purposes of determining workers’ compensation insurance premiums.

F. State Construction Projects: State Construction Projects are projects for which
the State of Vermont has hired a contractor to undertake the construction, '
demolition, removal of or addition to a building, dwelling or structure; or the
assembling of infrastructure. State Construction Projects include transportation
construction projects that are required to go through the Vermont Agency of

" Transportation’s construction contractor prequalification process.

- G. Violation: For purposes of this rule, a “violation” refers to a classification
“violation that has been determined by the Department of Banking, Insurance,
. Securities and-Health-Care Administration and-has been fully and-finally
adjudicated. '




General Rules for Contractor Disqualification or Restriction of Bidding Privileges:

The Department of Banking, Iﬁs‘urance, Securities & Health Care Administration has
agreed to notify the Governing Entities of any BISHCA penalties issued in accordance
with Act 42 of Public Acts 2009 Sec. 9.( Act 42 amends Title 8 V.S.A. § 3661(c) and (d).

regarding miscoding and misclassification).

The Governing Entity shall give notice to the Contractor by registered mail of the
prohibition or restriction. Notice shall include the reason for, and the duration of, the
prohibition or restriction, as well as a statement describing the process by which the
Contractor can request review of the governing entities decision. . ’

The prohibition or restriction of bidding privileges begins from the date of the notice of
~ prohibition or restriction. ~

The contractor, after reoei\)ing notice of prohibition or restriction, may appeal the
decision of the Governing Entity. S

Prohibition / Restriction:

The decision to prohibit or restrict the Contractor from bidding will be based on the
seriousness of the violation. The Governing Entity, in its sole discretion, will impose a
prohibition / restriction of contractor's ability to bid on a State Construction Project for up

" to six (6) months based on criteria that'include, but are not limited to, the following: -

o whether this is the contractor's first offense or a repeat violétion;

« the size of the contractor’s business;

+ the length of time the contractor failed to maintain required Workers’ - .
Compensation insurance coverage; :

o the number of workers misclassified or miscoded,;

o whether the contractor has paid any penalty and interest assessed by the
Department of Banking, Insurance, Securities & Health Care Administration for
the failure to carry Workers' Compensation insurance or properly classify its

workers;

+ whether the contractor is in good standing with any agreed payment plan
between the contractor and the Department of Banking, Insurance, Securities &

Health Care Administration. :

Appeal:

Contractor may appeal the decision of the Governing Entity by filing a written Notice of
Appeal with the Governing Entity. ' ‘ A

A. Request for Appeal: A Contractor aggrieved by the Governing Entity’s decision’
to prohibit / restrict the bidding privileges concerning its violation of workers
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compensation classification and/or miscoding may submlt an appeal in writing to
the Governing Entity that rendered the decision. The appeal must be filed in
writing and received by the governing entity that rendered the decision no more
than ten (10) calendar days aﬁer the post mark date of the Notice of Prohibition .

or Restrlctlon
. Notices of Appeal shall be mailéd to:

1. SAOT - Secretary’s Office
One National Life Drive
Montpelier, VT 05620-0501

2. CBGS ----- ‘ Commissioner’s Office
‘ - Department of Buildings & General Services

2 Governor Aiken Ave.
Montpelier, VT 05633

. Contractor’s duty at appeal: The contractor smeitting an appeal shall submit
in writing with the Notice of Appeal any evidence or clarification and justification

to support revision of the Governing Entity’s deC|S|on The Governing Entity, or

their designee, shall issue a written decision. :

. Appeals from Secretary and/or Commlssmner Decision: After receiving the
written decision of the Governing Entity to the Contractor's appeal, an entity that
is aggrieved by. said action of the Governing Entity pursuant to Paragraph B may
appeal in writing to the Secretary of Administration within five (5) calendar days
.of receipt of the Secretary and/or Commissioner's action. The Secretary of
Administration or designee shall review the documents submitted by the
aggrieved individual or entity to the Governing Entity and render a written
decision. Decisions rendered by the Secretary of Administration are final.

. Appeal Does Not Affect Action: An action shall be in effect unless and until it
is overturned on appeal or changed by later action of the Secretary of
Administration. Appeals are independent from and shall nelther affect nor stay

the bid process of any advertised contract.




State of Vermont - Agency of Administration
Department of Buildings & General Services -

MEMORANDUM

To: -Commissioner Myers -

From:  JeffLively BGS Counsel

Date: ~ November 4, 2009 .

Re: . Act 54, Sec. 32(b) of Acts and Resolves of 2009

As you know, 3 V.S.A. § 838(c)(1)(D) requires that every economic impact statement include a
greenhouse gas impact statement. This rule, as proposed, will result in additional information
being collected from contractors who seek to work on state construction projects. The rule will
also result in BISHCA sending notification to BGS and AOT about contractors who have been
determined, by BISHCA, to have misclassified or miscoded one or more of their employees. -
The proposed rule has no direct impact on the state’s greenhouse gas emissions. Any indirect
impactt, via increased use of paper, electricity, or other supplies by either the State or the

‘affected contractors is negligible.




